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U.S. Customs Service 


General Notices 


(No. 1-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of November 1992 fol- 
low. The last notice was published in the Customs BULLETIN on Decem- 
ber 9, 1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: January 7, 1993. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 4, JANUARY 27, 1993 


TRANSFER PRICING; RELATED PARTY TRANSACTIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: The United States Customs Service is publishing this Notice 
in an effort to inform the public of the Customs valuation laws concern- 
ing the appraisement of transactions between related parties. In the No- 
tice Customs will explain: 1) the definition of related parties; 2) the tests 
for determining whether transaction value is the proper basis of ap- 
praisement; and 3) Customs right to question the acceptability of trans- 
fer prices declared to Customs as the entered value as well as importers’ 
rights and obligations. 


DEFINITION OF RELATED PARTIES 


The U.S. valuation system is based on the Agreement to Implement 
Article VII of the General Agreement on Tariffs and Trade (“the GATT 
Valuation Agreement”). The provisions of the GATT Valuation Agree- 
ment were incorporated into U.S. law through the Trade Agreements 
Act of 1979 (19 U.S.C. 1401a; TAA). 

Transaction value is the primary basis of appraisement under Article 
1 of the GATT Valuation Agreement and under the TAA. Transaction 
value is defined in section 402(b)(1) of the TAA as the “price actually 
paid or payable for the merchandise when sold for exportation to the 
United States” plus specified statutory additions. As will be discussed in 
the next section, the GATT Valuation Agreement and the TAA contain 
special provisions under transaction value for arrangements involving 
related parties. 

Under section 402(g) of the TAA the following persons are treated as 
related: 


(A) Members of the same family, including brothers and sisters 
(whether by whole or half blood), spouse, ancestors, and lineal de- 
scendants. 

(B) Any officer or director of an organization and such organiza- 
tion. 

(C) An officer or director of an organization and an officer or di- 
rector of another organization, if each such individual is also an offi- 
cer or director in the other organization. 

(D) Partners. 

(E) Employer and employee. 

(F) Any person directly or indirectly owning, controlling, or hold- 
ing with power to vote, 5 percent or more of the outstanding voting 
stock or shares of any organization and such organization. 

(G) Two or more persons directly or indirectly controlling, con- 
trolled by, or under common control with, any person. 


In the Statement of Administrative Action (“the SAA”), adopted by 
Congress, the phrase “two or more persons directly or indirectly control- 
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ling, controlled by, or under common control with, any person” is under- 
stood to cover the following situations: 


(1) where one of them directly or indirectly controls the other; 

(2) where both of them are directly or indirectly controlled by a 
third person; or 

(3) where together they directly or indirectly control a third per- 
son. 


Customs has not had occasion to issue any decisions pertaining to the 
meaning of the term “control” as set forth in section 402(g)(1)(G) and 
the SAA above. 

At the international level, the Note to Article 15 of the GATT Valu- 
ation Agreement, Paragraph 4(e) states: 


For the purposes of this Agreement, one person shall be deemed 
to control another when the former is legally or operationally in a 
position to exercise restraint or direction over the latter. 


Determinations of “control” will be made on a case by case basis 
within the context of the administrative review procedures available to 
the importing public under sections 174 and 177 of the Customs Regula- 
tions (19 CFR and 19 CFR 177). 


TESTS FOR DETERMINING THE ACCEPTABILITY OF 
TRANSACTION VALUE FOR RELATED PARTY TRANSACTIONS 

Under 402(b)(2)(B) of the TAA transaction value between a related 
buyer and seller is acceptable if the buyer meets one of the following two 
tests: 1) Circumstances of the Sale or 2) Test Values. 

Under the “circumstances of the sale” test, Customs examines the 
relevant aspects of the transaction, including: 1) the way in which the 
buyer and the seller organize their commercial relations, and 2) the way 
in which the price in question was arrived at, in order to determine 
whether the relationship influenced the price. 

The Statement of Administrative Action contains examples that dem- 
onstrate that the price has not been influenced by the relationship. 
These examples include a showing that the price was settled in a man- 
ner consistent with the normal pricing practices of the industry in ques- 
tion, or with the way the seller settles prices for sales to buyers who are 
not related to it. A further example is a showing that the price is ade- 
quate to ensure recovery of all costs plus a profit that is equivalent to the 
firm’s overall profit realized over a representative period of time in sales 
of merchandise of the same class or kind. 

The test value method allows the importer to demonstrate the accept- 
ability of transaction value if the transaction value of the imported mer- 
chandise closely approximates: 


(i) the transaction value of identical merchandise, or of similar 
merchandise, in sales to unrelated buyers in the United States; 

(ii) the deductive value or computed value for identical merchan- 
dise or similar merchandise. 


See, section 402(b)(2)(B) of the TAA. 
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Under the GATT Valuation Agreement, the “test” values must be val- 
ues that have been previously accepted by the customs administration. 
See Note to Article 1, Paragraph 2, note 4. Thus, the “test” values must 
be previously accepted appraised values for identical or similar mer- 
chandise. 


Customs RIGHTS TO QUESTION TRANSFER PRICES AND 
IMPoRTERS’ OBLIGATIONS TO PROVIDE INFORMATION 


Article 17 of the GATT Valuation Agreement contains the following 
language: 


Nothing in this Agreement shall be construed as restricting or 
calling into question the rights of customs administrations to sat- 
isfy themselves as to the truth or accuracy of any statement, docu- 
ment or declaration presented for customs valuation purposes. 


Further, in paragraph 7 of the Protocol to the Agreement, which is 
part of the GATT Valuation Agreement, the parties agreed that Article 
17 recognized that customs administrations may need to make en- 
quiries concerning the statements, documents and declarations pre- 
sented to customs. In addition, the parties recognized that customs 
administrations have the right to expect the full cooperation of import- 
ers in these enquiries. 

The Technical Committee on Customs Valuation (“the Technical 
Committee”), established under the GATT Valuation Agreement to op- 
erate under the auspices of the Customs Cooperation Council (“the 
CCC”) addressed the rights and obligations of customs administrations 
and importers under the Agreement when related party transactions 
are involved. The Technical Committee document is Commentary 14.1 
entitled “Application of Article 1, Paragraph 2”. 

The Technical Committee recognized at the beginning of the Com- 
mentary that transaction value is the primary basis of appraisement for 
imported goods and should be used to the greatest extent possible. This 
concept is contained in the Preamble to the GATT Valuation Agree- 
ment. Further, the Technical Committee reiterated the provisions that 
the parties to a transaction must be unrelated under the conditions set 
forth for transaction value, but if the parties are related, then transac- 
tion value is acceptable if one of the two test previously discussed is met. 
The technical committee summed up this idea as follows: “This textual 
construction means that the existence of a relationship between buyer 
and seller raises a question which serves to alert the importer and Cus- 
toms as to the acceptability of the price as the basis of the transaction 
value.” Commentary 14.1, paragraph 2. 

The Technical Committee then stated that in cases where it can be 
shown that the test value method can be met then transaction value 
could be accepted and there would not be a need to enquire into the cir- 
cumstances surrounding the sale. Commentary 14.1, paragraph 3. In 
the absence of a test value, the Technical Committee provided, in para- 
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graphs 5 through 18 of the Commentary, the following questions and 
answers as guidance for Customs administrations and importers in ap- 
plying the circumstances of the sale test: 


Question 1: 


Does the existence of a relationship, as defined in paragraph 4 of 
Article 15, between the buyer and the seller give Customs the right 
to reject the transaction value? 


Answer: 


No. Relationship, in itself, is not grounds to reject transaction 
value. Subparagraph 2(a) of Article 1 is clear on this point. The exis- 
tence of a relationship does, though serve to alert Customs to the 
fact that there may be a need to enquire as to the circumstances sur- 
rounding the sale. 


Question No. 2: 


Does Customs need to have grounds to enquire into the circum- 
stances surrounding the sale? 


Answer: 


No. Subparagraph 2(a) of Article 1 directs that the circumstances 
surrounding a sale between related persons shall be examined. 
However, the interpretative Notes to Article 1, paragraph 2 pro- 
vide, in paragraph 2 thereof, that an examination of the circum- 
stances will not be required in every case but only in those were 


Customs has doubts about the acceptability of the price. 


Question No. 3: 


Does the Agreement provide detailed guidance as to the doubts 
about the acceptability of a price that would cause Customs to en- 
quire into the circumstances surrounding the sale? 


Answer: 


No. However, the very structure of the Agreement is such that 
the existence of a relationship itself gives cause to question whether 
the price between the seller and the buyer is or is not influenced by 
the relationship as the price can only be used as the basis of transac- 
tion value in circumstances where the relationship has not influ- 
enced the price. 

In addition, Article 17 provides that nothing in the Agreement 
shall prevent Customs from satisfying itself as to the truth or accu- 
racy of any statement, document or declaration. Such a declaration 
would include that made by the related buyer, explicitly or implic- 
itly depending upon the documentation and declaration require- 
ments of the importing country, when the transaction value 
method is used, i.e., “the price is not influenced because of my rela- 
tionship with the seller.” 


Question No. 4: 


Does Customs have to communicate its “doubts” to the importer 
when seeking information on the circumstances surrounding the 
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sale or on whether the price has been influenced by the relationship 
between the buyer and the seller? 


Answer: 


No. Nothing in the Agreement requires Customs to justify the 
reasons for it requesting information from an importer with regard 
to an import transaction. Indeed, paragraph 7 of the protocol and 
Article 17 recognize that Customs may need to make enquiries con- 
cerning the truth or accuracy of any statement, document or decla- 
ration presented to them for Customs valuation purposes and have 
the right to expect the full cooperation of importers in those en- 
quiries. There is no precondition placed upon Customs to the effect 
that it must justify its reasons for enquiring into a transaction. 
There is, however, nothing to prevent Customs from informing an 
importer of the reasons for its doubts. This would be desirable if it is 
able to do so. 


Question No. 5: 


If Customs has grounds for believing that the price of goods in a 
transaction has been influenced by the relationship does it have to 
advise the importer of the reason why it so believes? 

Yes. Subparagraph 2(a) of Article 1 provides that, where Customs 
has grounds for considering that transaction value is unacceptable 
because the relationship has influenced the price and that Article 1 
does not therefore apply to the transaction, Customs shall commu- 
nicate its grounds to the importer. Moreover, the importer must be 


given a reasonable opportunity to respond and is entitled to be ad- 
vised in writing of the grounds for Customs’ beliefs. 


Question No. 6: 


Is the importer responsible for ensuring that the price has not 
been influenced by the relationship before declaring the goods to be 
valued under the provisions of Article 1? 


Answer: 


Yes. When declaring the Customs value under the transaction 
value method the importer has an obligation to ensure to the great- 
est extent possible that the price is not influenced. This is placed 
upon the importer by virtue of Article 1 which stipulates that the 
transaction value shall be used provided that the buyer and seller 
are not related or, where the buyer and seller are related, it can be 
shown that the relationship did not influence the price. 


Question No. 7: 


If Customs has previously examined the circumstances sur- 
rounding a sale and the relationship between the buyer and seller in 
general and has found that the relationship had not influenced the 
price, is Customs precluded from requesting the same or further in- 
formation at a later date? 


Answer: 


No. Although it is not intended that Customs examine the cir- 
cumstances surrounding each and every sale, whenever Customs 
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has a doubt about the acceptability of a price it may direct a new en- 
quiry to the importer. 


U.S. Customs examines transfer prices by asking importers to supply 
information concerning which test they believe they meet for the ac- 
ceptability of transaction value. In addition, Customs examines transfer 
pricing in the context of many audits. Customs will continue to focus on 
this issue and urges importers to provide the information necessary for 
this analysis. 

In addition, Customs encourages any party that may be concerned 
about whether transaction value is the proper basis of appraisement for 
its imported merchandise to discuss the transactions with the appropri- 
ate field personnel and/or to submit a ruling request under 19 CFR 177.1 
et seq. to the Commissioner of Customs, Attention Office of Regulations 
and Rulings, Commercial Rulings Division, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


Dated: January 13, 1993. 


SAMUEL H. Banks, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, January 21, 1993 (58 FR 5445)] 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Parts 10, 123, and 145 


ELIMINATION OF CERTAIN DOCUMENTATION REQUIRE- 
MENTS FOR ARTICLES ENTERED UNDER VARIOUS SPECIAL 
TARIFF TREATMENT PROVISIONS AND PROGRAMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by removing certain documentation requirements relating to the 
entry of articles claimed to be entitled to a partial duty exemption or 
duty-free treatment under various special tariff provisions or programs. 
These provisions and programs involve the following: (1) American 
goods returned; (2) U.S.-made photographic films and dry plates re- 
turned after having been exposed abroad; (3) goods exported for repairs 
or alterations; (4) U.S.-processed metal articles exported for further 
processing; (5) the Generalized System of Preferences; and (6) the Car- 
ibbean Basin Initiative. The proposed amendments will reduce regula- 
tory procedures and paperwork and thus facilitate the entry process for 
both the public and Customs without affecting the ability of Customs to 
ensure compliance with the basic legal requirements under these provi- 
sions and programs. 


DATE: Comments must be received on or before March 16, 1993 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, Office of 
Regulations and Rulings, 202-482-6980. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Elimination of Customs Form 3311, Declaration for Free Entry of 
Returned American Products, for certain purposes: 

Subheading 9801.00.10, Harmonized Tariff Schedule of the United 

States (HTSUS), provides for the duty-free entry of products of the 


11 
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United States which are returned without having been advanced in 
value or improved in condition by any process of manufacture or other 
means while abroad. Subheading 9802.00.20, HTSUS, provides for 
duty-free treatment on photographic films and dry plates manufactured 
in the United States (except motion-picture films to be used for commer- 
cial purposes) and exposed abroad, whether developed or not. Under 
U.S. Notes 1(a) and (c) to Subchapter I, Chapter 98, HTSUS, and U.S. 
Notes 1(b) and (d) to Subchapter II, Chapter 98, HTSUS, subheadings 
9801.00.10 and 9802.00.20, HTSUS, do not apply to any article exported 
either with benefit of drawback or after manufacture or production in 
the United States under subheading 9813.00.05, HTSUS. 

Documentation requirements applicable to articles entered under 
subheadings 9801.00.10 and 9802.00.20, HTSUS, are set forth in sec- 
tion 10.1, Customs Regulations (19 CFR 10.1), and consist of the follow- 
ing: (1) under paragraph (a)(1), a declaration by the foreign shipper (if 
the value of the returned articles exceeds $1,000); (2) under paragraph 
(a)(2), adeclaration for free entry by the owner, importer, consignee, or 
agent on the top portion of Customs Form 3311; and (3) under para- 
graph (a)(3), a certificate of exportation on the bottom portion of Cus- 
toms Form 3311 executed by the district director at the port from which 
the merchandise was exported. The foreign shipper’s declaration as set 
out in section 10.1(a)(1) includes the quantity, description and value of 
the returned articles, the United States port of export, and the date of 
exportation from the United States. Customs Form 3311 similarly pro- 
vides for a description of the articles and their value and also sets forth 
the reason for the return, whether drawback was claimed on the arti- 
cles, whether the articles were previously imported under subheading 
9813.00.05, HTSUS, and a signed declaration by the owner or ultimate 
consignee that the information provided is true and correct and that the 
articles meet the statutory requirements for duty-free entry. Customs 
Form 3311 also requires the submission of any documentation or other 
evidence that will substantiate a claim for duty-free status as American 
goods returned where the value of the articles is $10,000 or more and 
they are not clearly marked with the name and address of the United 
States manufacturer. 

As a result of the significant increase in international trade in recent 
years and the demands which that increase has placed on Customs per- 
sonnel resources, it has become increasingly impractical for Customs of- 
ficers to execute the certificate of exportation on Customs Form 3311 
and inspect outgoing shipments of goods to be returned under subhead- 
ings 9801.00.10 and 9802.00.20, HTSUS. It is Customs experience that 
the certificate is being executed or required by Customs officers less fre- 
quently both for this reason and because of a reluctance on the part of 
the exporter to go through the time-consuming procedure of requesting 
and obtaining execution of the certificate. Customs believes that requir- 
ing the certificate of exportation to be executed and subsequently filed 
with the entry of the returned articles should not be necessary so long as 
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other documents or evidence are required and made available to Cus- 
toms to substantiate the claim for duty-free status. Moreover, use of 
Customs Form 3311 at the time of entry involves a duplication of infor- 
mation collection because, as indicated above, some of the information 
to be provided by the importer on Customs Form 3311 already appears 
on the declaration of the foreign shipper. For the above reasons, Cus- 
toms is proposing to eliminate the basic requirement in sections 
10.1(a)(2) and (3) that the owner, importer, consignee or agent file Cus- 
toms Form 3311 (including the certificate of exportation) in connection 
with the entry of articles claimed to be duty free under subheading 
9801.00.10 or 9802.00.20, HTSUS. However, some of the information 
and statements required on Customs Form 3311 which do not duplicate 
information required on the foreign shipper’s declaration (such as 
whether drawback was previously claimed on the articles, whether the 
merchandise was previously imported under subheading 9813.00.05, 
HTSUS, and the signed declaration of the owner or ultimate consignee) 
are important to the processing of entries under these tariff provisions 
and should continue to be provided to Customs. Accordingly, it is pro- 
posed to amend section 10.1(a) further by requiring submission of a dec- 
laration by the owner, importer, consignee or agent setting forth those 
essential elements presently incorporated on Customs Form 3311. This 
new declaration, which would refer to the foreign shipper’s declaration, 
could be either included as an addendum to that declaration or submit- 
ted separately and would have to substantially follow the format set 
forth in the proposed regulatory text. 

Customs Form 3311 would continue to be required when used as the 
entry summary in the situations described in section 10.1(g) (aircraft 
and aircraft parts and equipment), and section 10.1(h) (nonconsumable 
vessel stores and equipment), or as an informal entry under section 
10.1(i) (shipment the total value of which does not exceed $250), and un- 
der the circumstances described in section 10.1(j) (shipment the total 
value of which does not exceed $10,000, and the goods are returned (1) 
for repair or alteration, or (2) after having been either rejected or re- 
turned by the foreign purchaser to the U.S. for credit). However, it is 
proposed to make conforming changes to paragraphs (h), (i), and (j) to 
reflect removal of the certificate of exportation requirement from para- 
graph (a). 

It is also proposed to amend section 10.1 by revising paragraph (b) to 
provide that where the value of the returned article is $1,000 or more 
and it is not clearly marked with the name and address of the U.S. manu- 
facturer, the district director may require such other documentation or 
evidence as may be necessary to substantiate the claim for duty-free 
treatment. In addition, it is proposed (1) to amend the introductory text 
to paragraph (a) and to revise paragraphs (d) and (f) to conform to the 
change regarding use of Customs Form 3311, (2) to make a similar con- 
forming change to section 145.35 of the regulations, and (3) in section 
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123.4(c), to correct an inaccurate cross-reference to section 10.2(f) 
(which should refer to section 10.1(i)). 

Customs believes that the elimination of Customs Form 3311 in the 
circumstances described above will eliminate an administrative burden 
on Customs and will provide benefits to the trade community by reduc- 
ing delays at the time of exportation and by simplifying entry proce- 
dures upon return of the merchandise to the United States. 


Elimination of Customs Form 4455, Certificate of Registration, for 
articles exported for repairs, alterations or processing: 

Subheading 9802.00.40, HTSUS, provides a partial duty exemption 
for articles of U.S. or foreign origin which are returned after having 
been exported for repairs or alterations made pursuant to a warranty. 
Subheading 9802.00.50, HTSUS, provides the same partial duty exemp- 
tion for articles exported for repairs or alterations made other than pur- 
suant to a warranty. Articles entitled to classification under either of 
these tariff provisions are subject to duty only upon the cost or value of 
the foreign repairs or alterations. 

Subheading 9802.00.60, HTSUS, provides a partial duty exemption 
for certain metal articles, manufactured in the United States or sub- 
jected to a process of manufacture in the United States, which are ex- 
ported for further processing and returned for further processing in the 
United States. Articles entitled to classification under this provision are 
subject to duty only upon the cost or value of the processing performed 
outside the United States. 

The above three tariff provisions do not apply to any article exported 
with benefit of drawback or exported after manufacture or production 
in the United States under subheading 9813.00.05, HTSUS. See U.S. 
Note 1, Subchapter II, Chapter 98, HTSUS. 

The special documentation requirements for articles entered under 
subheadings 9802.00.40 and 9802.00.50, HTSUS, are set forth in sec- 
tion 10.8, Customs Regulations (19 CFR 10.8), and the documentation 
requirements for articles entered under subheading 9802.00.60, 
HTSUS, are contained in section 10.9, Customs Regulations (19 CFR 
10.9). The documents required for articles entered under each of these 
three tariff provisions are as follows: (1) Customs Form 4455, Certifi- 
cate of Registration, endorsed by the Customs officer at the port of ex- 
port who examined the articles prior to exportation; (2) a declaration 
from the person who performed the repairs or alterations or processing 
abroad; and (3) a declaration from the owner, importer, consignee or 
agent. For articles entered under subheading 9802.00.60, HTSUS, sec- 
tion 10.9 also requires a statement by the owner or exporter on the re- 
verse side of Customs Form 4455, identifying the U.S. manufacturer, or 
the U.S. processor of the metal article and the processes performed in 
the United States prior to export (if the processed article was originally 
of foreign origin), and the U.S. company which will further process the 
article when returned. 
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Customs Form 4455 includes the quantity and a description of the ar- 
ticles being exported, a description of the foreign processing, the dates 
when, and ports where, the articles were examined by Customs and 
laden aboard the exporting carrier, and a signed statement by the im- 
porter that the articles were exported without benefit of drawback and 
are returned unchanged “except as noted”. Under section 10.8(e) and 
10.9(e), the declaration of the person who performed the repair or al- 
teration or foreign processing shall include a description of the articles 
and of the repair or alteration or foreign processing, the cost or value of 
the repair or alteration or foreign processing, the total value of the arti- 
cles after the repair or alteration or foreign processing, and a statement 
that only the identified repair or alteration or foreign processing was 
performed and that the cost or value thereof is correctly stated. Under 
section 10.8(f) and 10.9(f), the declaration of the owner, importer, con- 
signee, or agent shall include statements that the articles being entered 
are the same articles covered by the Certificate of Registration and that 
the cost or value of the repair or alteration or foreign processing is cor- 
rectly stated in the entry. With respect to subheading 9802.00.60, 
HTSUS, section 10.9(f) also requires that the subject declaration in- 
clude a statement as to the nature of the foreign processing and the proc- 
essing to be performed in the United States. 

Customs is proposing in this document to revise sections 10.8 and 10.9 
in order to eliminate Customs Form 4455 as a separate required docu- 
ment because much of the information required to be included on the 
form duplicates information required in the declaration of the person 
who performed the repair or alteration or foreign processing and in the 
declaration of the owner, importer, consignee or agent. Moreover, for 
the same reasons stated above in regard to the certificate of exportation 
on Customs Form 3311, the procedure referred to in sections 10.8 and 
10.9, involving examination of the goods and endorsement of the Cus- 
toms Form 4455 by a Customs officer prior to exportation, is increas- 
ingly not being followed. Customs believes that the declarations and 
statements and other evidence required or permitted under sections 
10.8 and 10.9 are adequate to substantiate to Customs satisfaction that 
the articles being returned are the same as those which were exported 
and that the statutory requirements are satisfied. For example, it is 
noted that sections 10.8(k) and 10.9(i) presently provide that, where the 
article was exported without compliance with the registration require- 
ments, other documentation could be submitted or required by the dis- 
trict director to prove actual exportation of the article, such as a foreign 
customs entry, a foreign customs invoice, a foreign landing certificate, 
bill of lading or airway bill. 

The elimination of Customs Form 4455 for articles entered under 
subheadings 9802.00.40, 9802.00.50, and 9802.00.60, HTSUS, should 
save time and expense for both Customs and the importing community. 

As in the case of Customs Form 3311 discussed above, some of the in- 
formation which is required on Customs Form 4455 and which is not du- 
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plicated by the declarations required by sections 10.8 and 10.9, such as 
the statement regarding exportation without benefit of drawback, is es- 
sential for the processing of entries under these tariff provisions and 
should continue to be provided to Customs. Accordingly, it is proposed to 
require such information as part of the declaration of the owner, import- 
er, consignee, or agent; this declaration would refer to the declaration of 
the party who performed the repair or alteration or processing abroad 
and could be either included as an addendum to that declaration or sub- 
mitted separately. Unlike present sections 10.8 and 10.9, the proposed 
revised sections would include a standard format for the declaration by 
the owner, importer, consignee, or agent. In addition, this proposed dec- 
laration as set forth in section 10.9 incorporates the statement by the 
owner or exporter presently required by section 10.9(a) to be included 
on the reverse side of Customs Form 4455. 

Finally, as presently worded, section 10.8 only refers to subheading 
9802.00.40, HTSUS, and thus does not reflect that the tariff provision 
was split into two subheadings so that goods under warranty could be 
identified separately from other repaired or altered goods. Accordingly, 
the proposed revision of section 10.8 set forth below includes references 
to subheading 9802.0050. 


Elimination of the Certificate of Origin Form A under the Generalized 
System of Preferences and the Caribbean Basin Initiative: 


The Generalized System of Preferences or GSP (19 U.S.C. 
2461-2466) and the Caribbean Basin Initiative or CBI (enacted as the 
Caribbean Basin Economic Recovery Act, 19 U.S.C. 2701-2706) are spe- 
cial tariff treatment programs which provide for duty-free treatment for 
a wide range of products from designated beneficiary developing coun- 
tries (BDCs). Eligible articles which are the growth, product or manu- 
facture of BDCs are entitled to duty-free entry under these programs if 
they are imported directly into the United States from the BDC and if 
the sum of (1) the cost or value of the materials produced in the BDC, 
plus (2) the direct costs of processing operations incurred in the BDC, is 
not less than 35 percent of the appraised value of the article at the time it 
is entered into the U.S. See 19 U.S.C. 2463(b) and 2703(a). 

The regulations implementing the GSP are set forth in sections 
10.171-10.178, Customs Regulations (19 CFR 10.171-10.178), and the 
regulations relating to the CBI are contained in sections 10.191-10.198, 
Customs Regulations (19 CFR 10.191-10.198). The documentation re- 
quirements for these programs are set forth in section 10.173 (GSP) and 
section 10.198 (CBI). Both regulations require the submission by the 
importer or consignee of a Certificate of Origin Form A as evidence of 
the country of origin of shipments covered by formal entries for which 
GSP or CBI treatment is claimed. The Form A must be properly com- 
pleted and signed by the exporter of the merchandise in the BDC. 

The Form A was originally developed under the auspices of the United 
Nations Conference on Trade and Development (UNCTAD) to be used 
on a worldwide basis in connection with GSP programs implemented by 





U.S. CUSTOMS SERVICE 17 


developed countries for the purpose of extending duty preferences to 
less developed countries, and it was subsequently determined in connec- 
tion with the implementation of the CBI program that use of the Form A 
would be equally appropriate in that context. The Form A is not avail- 
able for sale in the United States but is normally obtained from the gov- 
ernment of the BDC. The Form A includes the following information: a 
description and the weight or quantity of the merchandise, the number 
and date of the applicable invoices, whether the merchandise is “wholly 
the growth, product or manufacture” of a BDC, and the percentage of 
the appraised value represented by the sum of the BDC materials and 
direct costs of processing operations (for goods not wholly produced in 
the BDC). The form also includes a signed declaration by the exporter 
that the information provided is correct and that the goods comply with 
the GSP or CBI origin requirements. 

Where merchandise covered by a formal entry for which GSP or CBI 
treatment is claimed is not wholly produced in the BDC, sections 
10.173(c) and 10.198(c) provide that the exporter shall be prepared to 
submit to Customs, upon request, a declaration. Under the regulations, 
the declaration shall include the number and date of the invoices, a de- 
scription and the quantity of the merchandise, a description of the proc- 
essing operations in the BDC, the direct costs of processing operations 
incurred there, and a description of the constituent BDC-produced ma- 
terials including the method of their production and their cost or value. 

Customs is proposing in this document to eliminate the requirement 
in sections 10.173 and 10.198 that the importer or consignee file a Cer- 
tificate of Origin Form A with Customs in connection with the entry of 
articles for which GSP or CBI treatment is claimed. Customs believes 
that the information required to be provided on the Form A is of limited 
value in determining whether the GSP or CBI rules of origin have been 
met. Although the Form A requires the exporter to provide, for goods 
not wholly produced in the BDC, a percentage showing the value attrib- 
utable to the BDC for purposes of the 35 percent value-content require- 
ment, the form does not require that the exporter indicate how that 
percentage was calculated. Recognizing this limited value attributable 
to the Form A, since 1987 Customs has administratively waived submis- 
sion of the Form A except where Customs makes a specific written re- 
quest for its submission. 

In addition to the declaration discussed above, the GSP and CBI regu- 
lations provide that the evidence of country of origin submitted shall be 
subject to such verification as the district director deems necessary. The 
information required by the declaration and any necessary verification 
of that information affords Customs sufficient means to determine com- 
pliance with the GSP and CBI rules of origin. 

Accordingly, Customs proposes to amend the GSP and CBI regula- 
tions as set forth below to eliminate all references to use of the Form A 
and, in the case of goods wholly produced in the BDC, to provide instead 
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that this fact is to be noted on the commercial invoice and entry sum- 
mary. 


COMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments (preferably in triplicate) timely submit- 
ted to Customs. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
section 1.4, Treasury Department Regulations (31 CFR 1.4), and section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), on normal busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regula- 
tions Branch, Franklin Court, 1099 14th Street, NW., Suite 4000, 
Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. The proposed amendments would eliminate duplicative or oth- 
erwise unnecessary paperwork requirements and thus would reduce the 
existing regulatory burden and consequent economic impact on those 
entities which file claims for tariff treatment under the subject provi- 
sions and programs. Accordingly, the proposed amendments are not 


subject to the regulatory analysis or other requirements of 5 U.S.C. 603 
and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in this notice of 
proposed rulemaking have been submitted to the Office of Management 
and Budget for review in accordance with the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of information 
should be sent to the Office of Management and Budget, Attention: 
Desk Officer for the Department of the Treasury, Office of Information 
and Regulatory Affairs, Washington, D.C. 20503. A copy should also be 
sent to Customs at the address set forth previously. 

The collections of information in these proposed regulations are in 
sections 10.1, 10.8, 10.9, 10.173 and 10.198. This information is used 
by Customs to determine whether imported merchandise meets the 
criteria for duty-free or reduced-duty treatment under the subject tariff 
provisions and programs. The likely respondents are business organiza- 
tions including importers, exporters and manufacturers. 

Estimated total annual reporting and/or recordkeeping burden: 450 
hours. 
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The estimated average annual burden per respondent/recordkeeper 
is .6 hours. 

Estimated number of respondents and/or recordkeepers: 750. 

Estimated annual frequency of responses: 3. 


DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS 


19 CFR Part 10 
Customs duties and inspection, Imports. 


19 CFR Part 123 
Customs duties and inspection, Imports, Canada, Mexico. 


19 CFR Part 145 
Customs duties and inspection, Imports, Postal service. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


Accordingly, it is proposed to amend Parts 10, 123 and 145, Customs 
Regulations (19 CFR Parts 10, 123 and 145), as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The authority citation for Part 10 continues to read in part as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
* * * * * * * 


Sections 10.171 through 10.178 also issued under 19 U.S.C. 2461 et seq.; 
Sections 10.191 through 10.198 also issued under 19 U.S.C. 2701 et seq.; 


* * * * * * * 


2. In section 10.1, paragraph (a)(3) is removed, and the introductory 
text of paragraph (a) and the introductory text of paragraph (a)(1) and 
paragraphs (a)(2), (b), (d), (f) and (h)(2) and the first sentence of para- 
graph (i) and the first sentence of paragraph (j)(2) are revised to read as 
follows: 


§ 10.1 Domestic products; requirements on entry. 

(a) Except as otherwise provided for in paragraph (g), (h), (i) or (j) of 
this section or elsewhere in this part or in § 145.35 of this chapter, the 
following documents shall be filed in connection with the entry of arti- 
cles in a shipment valued over $1,000 and claimed to be free of duty un- 
der subheading 9801.00.10 or 9802.00.20, Harmonized Tariff Schedule 
of the United States (HTSUS): 

(1) Adeclaration by the foreign shipper in substantially the following 
form: ** * 
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(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the facts regarding the claim for free entry. If the owner or 
ultimate consignee is a corporation, such declaration may be signed by 
the president, vice president, secretary, or treasurer of the corporation, 
or may be signed by any employee or agent of the corporation who holds 
a power of attorney executed under the conditions outlined in subpart C, 
part 141 of this chapter and a certification by the corporation that such 
employee or other agent has or will have knowledge of the pertinent 
facts. This declaration shall be in substantially the following form: 

I, , declare that the (above) (attached) declaration 
by the foreign shipper is true and correct to the best of my knowledge 
and belief, that the articles were manufactured by 
(name of manufacturer) located in (city and state), 
that the articles were not manufactured or produced in the United 
States under subheading 9813.00.05, HTSUS, that the articles were ex- 
ported from the United States without benefit of drawback, and that the 
articles are being returned for the following reason: 














(Date) — a rs (Signature) 





- (Address) —<“i—S (Capacity) 


(b) In any case in which the value of the returned articles exceeds 
$1,000 and the articles are not clearly marked with the name and ad- 
dress of the U.S. manufacturer, the district director may require, in ad- 
dition to the declarations required in paragraph (a) of this section, such 
other documentation or evidence as may be necessary to substantiate 
the claim for duty-free treatment. 


* * * * * * * 


(d) Ifthe district director is reasonably satisfied, because of the nature 
of the articles or production of other evidence, that the articles are im- 
ported in circumstances meeting the requirements of subheading 
9801.00.10 or 9802.00.20, HTSUS, and related section and additional 
U.S. notes, he may waive the requirements for producing the documents 
specified in paragraph (a) of this section. 

* * * * * * * 


(f) In the case of photographic films and dry plates manufactured in 
the United States (except motion picture films to be used for commercial 
purposes) exposed abroad and entered under subheading 9802.00.20, 
HTSUS, the requirements of paragraphs (a) and (c) of this section are 
applicable except that the declaration by the foreign shipper provided 
for in paragraph (a)(1) to the effect that the articles “are returned with- 
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out having been advanced in value or improved in condition by any proc- 
ess of manufacture or other means” shall be crossed out, and the entrant 
shall show on the declaration provided for in paragraph (a)(2) that the 
subject articles when exported were of U.S. manufacture and are re- 
turned after having been exposed, or exposed and developed, and, in the 
case of motion picture films, that they will not be used for commercial 
purposes. 
* * * * * * * 


(2) The documentation described in paragraph (a) of this section shall 
not be required in connection with an entry for nonconsumable vessel 
stores and equipment on Customs Form 3311. 


* * * * * * * 


(i) When the total value of articles of claimed American origin con- 
tained in any shipment does not exceed $250 and such articles are found 
to be unquestionably products of the United States and do not appear to 
have been advanced in value or improved in condition while abroad and 
no quota is involved, free entry thereof may be made under subheading 
9801.00.10 on Customs Form 3311, executed by the owner, importer, 
consignee, or agent and filed in duplicate, without regard to the require- 
ment of filing the documentation provided for in paragraph (a) of this 
section, unless the Customs officer has reason to believe that Customs 
drawback or exemption from internal revenue tax, or both, were prob- 
ably allowed on exportation of the articles or that they are otherwise 
subject to duty. * * * 

(2) After having been either rejected or returned by the foreign pur- 
chaser to the United States for credit, free entry thereof may be made 
under subheading 9801.00.10, HTSUS, on Customs Form 3311 (a Cus- 
toms Form 7501 must be submitted as well for such articles as provided 
in § 143.23(h) of this chapter), executed by the owner, importer, con- 
signee, or agent and filed in duplicate, without regard to the require- 
ment of filing the documentation provided for in paragraph (a) of this 
section, unless the Customs officer has reason to believe that Customs 
drawback or exemption from internal revenue tax, or both, were prob- 
ably allowed on exportation of the articles or that they are otherwise 
subject to duty. * * * 

3. Section 10.8 is revised to read as follows: 


§ 10.8 Articles exported for repairs or alterations. 

(a) Except as otherwise provided for in this section, the following 
documents shall be filed in connection with the entry of articles which 
are returned after having been exported for repairs or alterations and 
which are claimed to be subject to duty only on the value of the repairs or 
alterations performed abroad under subheading 9802.00.40 or 
9802.00.50, Harmonized Tariff Schedule of the United States (HTSUS): 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 4, JANUARY 27, 1993 


(1) A declaration from the person who performed such repairs or al- 
terations, in substantially the following form: 

i , declare that the articles herein specified 
are the articles which, in the condition in which they were exported from 
the United States, were received by me (us) on 
19__, from (name and address of owner 
or exporter in the United States); that they were received by me (us) for 
the sole purpose of being repaired or altered; that only the repairs or al- 
terations described below were performed by me (us); that the full cost 
or (when no charge is made) value of such repairs or alterations are cor- 
rectly stated below; and that no substitution whatever has been made to 
replace any of the articles originally received by me (us) from the owner 
or exporter thereof mentioned above. 


Full cost or (when no 
charge is made) value 
of repairs or alterations 
Description of articles and (See subchapter II, Total value of articles after 
Marks and numbers of repairs or alterations Chapter 98, HTSUS) repairs or alterations 





(Signature) 





(Address) (Capacity) 





(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the pertinent facts in substantially the following form: 

* , declare that the (above) (attached) decla- 
ration by the person who performed the repairs or alterations abroad is 
true and correct to the best of my knowledge and belief; that the articles 
were not manufactured or produced in the United States under sub- 
heading 9813.00.05, HTSUS; that such articles were exported from the 
United States for repairs or alterations and without benefit of drawback 
from (port) on ,19__; and that the arti- 
cles entered in their repaired or altered condition are the same articles 
that were exported on the above date and that are identified in the 
(above) (attached) declaration. 





(Date) (Signature) 


(Address) (Capacity) 
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(b) The district director may require such additional documentation 
as is deemed necessary to prove actual exportation of the articles from 
the United States for repairs or alterations, such as a foreign customs 
entry, a foreign customs invoice, a foreign landing certificate, bill of lad- 
ing, or airway bill. 

(c) If the district director concerned is satisfied, because of the nature 
of the articles or production of other evidence, that the articles are im- 
ported under circumstances meeting the requirements of subheading 
9802.00.40 or 9802.00.50, HTSUS, and related section and additional 
U.S. notes, he may waive submission of the declarations provided for in 
paragraph (a) of this section. 

(d) The district director shall require at the time of entry a deposit of 
estimated duties based upon the full cost or value of the repairs or altera- 
tions. The cost or value of the repairs or alterations outside the United 
States, which is to be set forth in the invoice and entry papers as the 
basis for the assessment of duty under subheading 9802.00.40 or 
9802.00.50, HTSUS, shall be limited to the cost or value of the repairs or 
alterations actually performed abroad, which will include all domestic 
and foreign articles furnished for the repairs or alterations but shall not 
include any of the expenses incurred in this country whether by way of 
engineering costs, preparation of plans or specifications, furnishing of 
tools or equipment for doing the repairs or alterations abroad, or other- 
wise. 

4. Section 10.9 is revised to read as follows: 


§ 10.9 Articles exported for processing. 

(a) Except as otherwise provided for in this section, the following 
documents shall be filed in connection with the entry of articles which 
are returned after having been exported for further processing and 
which are claimed to be subject to duty only on the value of the process- 
ing performed abroad under subheading 9802.00.60, Harmonized 
Tariff Schedule of the United States (HTSUS): 

1) Adeclaration by the person who performed the processing abroad, 
in substantially the following form: 

: , declare that the articles herein speci- 
fied are the articles which, in the condition i in which they were exported 
from the United States, were received by me (us) on 
19__, from (name and address of owner or exporter in the 
United States); that they were received by me (us) for the sole purpose of 
being processed; that only the processing described below was effected 
by me (us); that the full cost or (when no charge is made) value of such 
processing and the value of the articles after processing are correctly 
stated below; and that no substitution whatever has been made to re- 
place any of the articles originally received by me (us) from the owner or 
exporter thereof mentioned above. 
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Full cost or (when no 
charge is made) value 
of process: pier Ch (See Sub- 
Description of articles and chapter I I a 98, | Total value of articles after 
Marks and numbers of processing processing 


(Signature) 


(Address) (Capacity) 


(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the pertinent facts in substantially the following form: 
I, , declare that the (above) (attached) dec- 
laration by the person who performed the processing abroad is true and 
correct to the best of my knowledge and belief; that the articles were 
manufactured in the United States by 
(name and address) or, if of foreign 
origin, were subjected to (show proc- 
esses of manufacture, such as molding, casting, machining) in the 
United States by (name and address); that 
the articles were not manufactured or produced in the United States 
under subheading 9813.00.05, HTSUS; that the articles were ex- 
ported for processing and without benefit of drawback from 
(port) on , 19__; that the articles en- 
tered in their processed condition are otherwise the same articles that 
were exported on the above date and that are identified in the (above) 
(attached) declaration; and that the returned articles will be subjected 
to (describe processing to be performed in 
the United States) by (name and address 
of U.S. processor). 


(Signature) 


(Address) (Capacity) 


(b) The district director may require such additional documentation 
as is deemed necessary to prove actual exportation of the articles from 
the United States for processing, such as a foreign customs entry, a for- 
eign customs invoice, a foreign landing certificate, bill of lading, or air- 
way bill. 
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(c) If the district director concerned is satisfied, because of the nature 
of the articles or production of other evidence, that the articles are im- 
ported under circumstances meeting the requirements of subheading 
9802.00.60, HTSUS, and related sectopm amd addotopma; U.S. notes, 
he may waive submission of the declarations provided for in paragraph 
(a) of this section. 

(d) The district director shall require at the time of entry a deposit of 
estimated duties based upon the full cost or value of the processing. The 
cost or value of the processing outside the United States, which is to be 
set forth in the invoice and entry papers as the basis for the assessment 
of duty under subheading 9802.00.60, HTSUS, shall be limited to the 
cost or value of the processing actually performed abroad, which will in- 
clude all domestic and foreign articles used in the processing but shall 
not include the exported United States metal article or any of the ex- 
penses incurred in this country whether by way of engineering costs, 
preparation of plans or specifications, furnishing of tools or equipment 
for doing the processing abroad, or otherwise. 

5. Section 10.172 is amended by removing the last sentence. 

6. The section heading and the text of section 10.173 are revised to 
read as follows: 


§ 10.173 Evidence of country of origin. 


(a) Shipments covered by a formal entry. 
(1) Merchandise not wholly the growth, product, or manufacture of a 


beneficiary developing country. 

(i) Declaration. In a case involving merchandise covered by a formal 
entry which is not wholly the growth, product, or manufacture of a sin- 
gle beneficiary developing country, the exporter of the merchandise or 
other appropriate party having knowledge of the relevant facts shall be 
prepared to submit directly to the district director, upon request, a dec- 
laration setting forth all pertinent detailed information concerning the 
production or manufacture of the merchandise. When requested by the 
district director, the declaration shall be prepared in substantially the 
following form: 


GSP DEcLARATION 


I, (name), hereby declare that 
the articles described below were produced or manufactured in 
(country) by means of processing 
operations performed in that country as set forth below and were also 
subjected to processing operations in the other country or countries 
which are members of the same association of countries as set forth be- 
low and incorporate materials produced in the country named above or 
in any other country or countries which are members of the same asso- 
ciation of countries as set forth below: 
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Materials produced in a beneficiary 
Processing operations developing country or members 
performed on articles of the same association 


Description of 
Description material, 
of processing production 
Number and Description of operations and Direct costs process, and 
date of articles and country of of processing country of Cost or value 
invoices quantity processing operations production of material 


(Signature) 


(Address) (Title) 


(ii) Retention of records and submission of declaration. The informa- 
tion necessary for preparation of the declaration shall be retained in the 
files of the party responsible for its preparation and submission for a pe- 


riod of 5 years. In the event that the district director requests submis- 
sion of the declaration during the 5-year period, it shall be submitted by 
the appropriate party directly to the district director within 60 days of 
the date of the request or such additional period as the district director 
may allow for good cause shown. Failure to submit the declaration in a 
timely fashion will result in a denial of duty-free treatment. 

(2) Merchandise wholly the growth, product, or manufacture of a bene- 
ficiary developing country. In a case involving merchandise covered by a 
formal entry which is wholly the growth, product, or manufacture of a 
single beneficiary developing country, a statement to that effect shall be 
included on the commercial invoice and on the entry summary. 

(b) Shipments covered by an informal entry. Although the filing of the 
declaration provided for in paragraph (a)(1)(i) of this section will not be 
required for a shipment covered by an informal entry, the district direc- 
tor may require such other evidence of country of origin as deemed nec- 
essary. 

(c) Verification of documentation. Any evidence of country of origin 
submitted under this section shall be subject to such verification as the 
district director deems necessary. In the event that the district director 
is prevented from obtaining the necessary verification, the district di- 
rector may treat the entry as dutiable. 

7. Section 10.175 is amended by removing paragraphs (c)(3) and 
(c)(4), redesignating paragraph (c)(5) as (c)(3), and revising paragraph 
(e)(1) to read as follows: 
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§ 10.175 Imported directly defined. 


* * * * * * * 


(e)(1) Shipment to the U.S. from a beneficiary developing country 
which is a member of an association of countries treated as one country 
under section 502(a)(3), Trade Act of 1974, as amended (19 U.S.C. 
2462(a)(3)), through the territory of a former beneficiary developing 
country whose designation as a member of the same association for GSP 
purposes was terminated by the President pursuant to section 504, 
Trade Act of 1974, as amended (19 U.S.C. 2464), provided the articles in 
the shipment did not enter into the commerce of the former beneficiary 
developing country except for purposes of performing one or more of the 
operations specified in paragraph (c)(1) of this section and except for 
purposes of purchase or resale, other than at retail, for export. 

* * * * * * 


8. Section 10.192 is amended by removing the last sentence. 
9. Section 10.198 is revised to read as follows: 


§ 10.198 Evidence of country of origin. 

(a) Shipments covered by a formal entry. 

(1) Articles not wholly the growth, product, or manufacture of a benefi- 
clary country. 

(i) Declaration. In acase involving an article covered by a formal entry 
which is not wholly the growth, product, or manufacture of a single 


beneficiary country, the exporter or other appropriate party having 
knowledge of the relevant facts in the beneficiary country where the ar- 
ticle was produced or last processed shall be prepared to submit directly 
to the district director, upon request, a declaration setting forth all per- 
tinent detailed information concerning the production or manufacture 
of the article. When requested by the district director, the declaration 
shall be prepared in substantially the following form: 


CBI DEcLARATION 


I, (name), hereby declare that 
the articles described below (a) were produced or manufactured in 
(country) by means of processing 
operations performed in that country as set forth below and were also 
subjected to processing operations in the other beneficiary country or 
countries (including the Commonwealth of Puerto Rico and the U.S. 
Virgin Islands) as set forth below and (b) incorporate materials pro- 
duced in the country named above or in any other beneficiary country or 
countries (including the Commonwealth of Puerto Rico and the U.S. 
Virgin Islands) or in the customs territory of the United States (other 
than the Commonwealth of Puerto Rico) as set forth below: 
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Processing operations Materials produced in a beneficiary 
performed on articles country or in the U.S. 


Description of 
Description material, 
of processing production 
Number and Description of operations and Direct costs process, and 
date of articles and country of of processing country of Cost or value 
invoices quantity processing operations production of material 








(Date) (Signature) 





(Address) (Capacity) 


(ii) Retention of records and submission of declaration. The informa- 
tion necessary for preparation of the declaration shall be retained in the 
files of the party responsible for its preparation and submission for a pe- 
riod of 5 years. In the event that the district director requests submis- 


sion of the declaration during the 5-year period, it shall be submitted by 
the appropriate party directly to the district director within 60 days of 
the date of the request or such additional period as the district director 
may allow for good cause shown. Failure to submit the declaration in a 
timely fashion will result in a denial of duty-free treatment. 

(iii) Value added after final exportation. In a case in which value is 
added to an article in a bonded warehouse or in a foreign-trade zone in 
the Commonwealth of Puerto Rico or in the U.S. after final exportation 
of the article from a beneficiary country, in order to ensure compliance 
with the value requirement under § 10.195(a), the declaration provided 
for in paragraph (a)(1)(i) shall be filed by the importer or consignee with 
the entry summary as evidence of the country of origin. The declaration 
shall be properly completed by the party responsible for the addition of 
such value. 

(2) Merchandise wholly the growth, product, or manufacture of a bene- 
ficiary country. In a case involving merchandise covered by a formal en- 
try which is wholly the growth, product, or manufacture of a single 
beneficiary country, a statement to that effect shall be included on the 
commercial invoice and on the entry summary. 

(b) Shipments covered by an informal entry. Although the filing of the 
declaration provided for in paragraph (a)(1)(i) of this section will not be 
required for a shipment covered by an informal entry, the district direc- 
tor may require such other evidence of country of origin as deemed nec- 
essary. 
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(c) Verification of documentation. Any evidence of country of origin 
submitted under this section shall be subject to such verification as the 
district director deems necessary. In the event that the district director 
is prevented from obtaining the necessary verification, the district di- 
rector may treat the entry as dutiable. 


PART 123—CUSTOMS RELATIONS 
WITH MEXICO AND CANADA 
1. The authority citation for Part 123 continues to read in part as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624. 


* * * * * * 
Section 123.4 also issued under 19 U.S.C. 1484, 1498; 
* * * * * * * 
2. Section 123.4(c) is amended by removing the reference “§ 10.1(f)” 
and adding, in its place, the reference “§$ 10.1(i).” 
PART 145—MAIL IMPORTATIONS 


1. The authority citation for Part 145 continues to read in part as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624. 


* * * * * * * 


Sections 145.35 through 145.38, 145.41, also issued under 19 U.S.C. 
1498; 


* * * * * * * 


2. Section 145.35 is amended by removing the words “an importer’s 
declaration on Customs Form 3311” and adding, in their place, the 
words “the declarations provided for in § 10.1(a) of this chapter”. 

Caro. HALLETT, 
Commissioner of Customs 


Approved: January 8, 1993. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 15, 1993 (58 FR 4615)] 
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19 CFR Part 142 


PUBLICATION OF FILER CODES AND THE NAMES OF INDI- 
VIDUALS, BROKERS OR IMPORTERS ASSIGNED THE CODES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Advanced notice of proposed rulemaking. 


SUMMARY: This document gives advance notice of a proposal to amend 
the Customs Regulations to provide for the publication of a list of filer 
codes and the identity of individuals, licensed Customs brokers or im- 
porters assigned the specific number. This publication will improve con- 
trol for various components of the trade community and reduce 
numerous questions and problems for Customs relating to entry proc- 
essing requirements, but could also provide a means to access commer- 
cial import information heretofore treated as confidential by Customs. 


DATE: Comments must be received on or before March 15, 1993. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the Regulations and Disclosure Law Branch, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Deann Seckler, Entry 
Rulings Branch, (202) 482-7040. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs has undertaken numerous initiatives relating to the devel- 
opment and implementation of a comprehensive integrated Automated 
Commercial System (ACS). Since its inception ACS has enabled Cus- 
toms and the trade community to more efficiently control the flow of im- 
ported merchandise into the United States. The ACS procedure was a 
significant departure from the manual processing of Customs entries. 
The program has evolved over the past 20 years and certain changes to 
procedures originally developed have been modified in response to 
agency and trade community needs. 

T.D. 85-122 describes certain entry procedures required by the ACS, 
including the identification of an entry filer code, which became effec- 
tive October 1, 1985. The entry filer code is a unique 3 character (alpha- 
betic, numeric, or alphanumeric) code which is assigned to all licensed 
broker companies currently filing Customs entries and importers cur- 
rently filing a significant number of entries on a regular basis. Entry 
filer codes are not assigned to intermittent importers. The entry 
preparer uses this code nationwide as the beginning 3 characters of the 
number for all Customs entries, regardless of where the entries are filed. 

As aresult of trade community concerns, Customs proposes to publish 
a list of filer codes and the identity of individuals, licensed Customs bro- 
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kers or importers assigned that number. This new publication will im- 
prove control for various components of the trade community and 
reduce numerous questions and problems for Customs relating to entry 
processing requirements. 

Because publication of the filer codes and the names could provide a 
means for the public to gain access to commercial information regarding 
import transactions which Customs has heretofore treated as confiden- 
tial, under the Trade Secrets Act (18 U.S.C. 1905) and the Freedom of 
Information Act (5 U.S.C. 552(b)(4)), Customs is soliciting the views of 
interested parties. Specific requests for this proposal have been initi- 
ated by the National Customs Brokers and Forwarders Association of 
America, sureties, and others. 


COMMENTS 


In order to assist Customs in determining whether to proceed with 
this proposal, this notice invites written comments. Consideration will 
be given to any written comments that are timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), during regular business days 
between the hours of 9:00 a.m. and 4:30 p.m., at the Regulations and 
Disclosure Law Branch, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, D.C. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: December 24, 1992. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 13, 1993 (58 FR 4115)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-1) 


CERAMICA REGIOMONTANA, 8.A., ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 88-05-00394 


(Dated January 7, 1993) 


JUDGMENT 


MuscraVE, Judge: Upon consideration of the remand determination 
filed with the Court in this case, and there being no opposition thereto, it 
is hereby, 

ORDERED ADJUDGED AND DECREED that the Second Result Of Redeter- 
mination Pursuant To Court Remand is affirmed, and this case is 
dismissed. 


(Slip Op. 93-2) 
CAMILLUS CUTLERY CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-03-00403 


(Dated January 7, 1993) 


JUDGMENT 


AQuILINO, Judge: This action having been designated a test case pur- 
suant to CIT Rule 84; and the parties having informed the court from 
time to time thereafter of a desire to dispose of the matter in lieu of trial 
and formal decision; and the plaintiff having now indicated lack of fur- 
ther interest in the action; Now, therefore, after due deliberation, it is 

ORDERED, ADJUDGED AND DECREED that this action be, and it hereby is, 
dismissed. 
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(Slip Op. 93-3) 


Koyo Serko Co., Ltp. anD Koyo Corp. oF U.S.A., PLAINTIFFS, AND Isuzu 
Motors Lrp. AND AMERICAN Isuzu Motors INC., PLAINTIFF- 
INTERVENORS v. UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT- 
INTERVENOR 


Court No. 90-10-00546 


Plaintiffs move, pursuant to Rule 56.1 of the Rules of this Court, for judgment on the 
agency record. Plaintiffs specifically object to (1) The Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) use of constructed value; (2) Commerce’s 
comparison of U.S. and home market sales across different levels of trade; (3) Commerce’s 
refusal to add direct selling expenses in calculating foreign market value; (4) Commerce’s 
disregard for Koyo’s home market sales below cost; and (5) several computer program- 
ming errors. 

Held: Plaintiffs’ motion is granted in part and this case is remanded to Commerce for (1) 
the consideration of all potential home market similar merchandise; (2) recalculation of 
exporter’s sales price without an adjustment for direct selling expenses; (3) recalculation 
of foreign market value with an addition of direct selling expenses; and (4) correction of all 
computer programming errors. Commerce’s determination is affirmed in all other re- 
spects. 

[Plaintiffs’ motion is granted in part; denied in part; and this case is remanded to the 
ITA.] 


(Dated January 8, 1993) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P. Sirommer and T. 
George Davis) for plaintiffs. 

Paul, Weiss, Rifkind, Wharton & Garrison (George Kleinfeld) for plaintiff-intervenors. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
John M. Breen and Margaret E.O. Edozien) for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), move pursuant to Rule 56.1 for judgment on the 
agency record, challenging the final results of the Department of Com- 
merce, International Trade Administration (“Commerce”), for entries 
of Koyo and NSK tapered roller bearings (“TRB’s”) made during the pe- 
riod August 1, 1986 through July 31, 1987. Tapered Roller Bearings 
Four Inches or Less in Outside Diameter and Certain Components 
Thereof From Japan; Final Results of Antidumping Duty Administra- 
tive Review (“Final Results”), 55 Fed. Reg. 38,720 (1990). On September 
21, 1987, Commerce published a notice of initiation of antidumping and 
countervailing duty administrative reviews. Initiation of Antidumping 
and Countervailing Duty Administrative Reviews; France et al., 52 Fed. 
Reg. 35,466 (1987). On August 16, 1989, Commerce published the pre- 
liminary results of this administrative review and determined dumping 
margins of 67.40% and 33.62% ad valorem for Koyo and NSK respec- 
tively. Tapered Roller Bearings Four Inches or Less in Outside Diameter 
and Certain Components Thereof From Japan; Preliminary Results of 
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Antidumping Duty Administrative Review, 54 Fed. Reg. 33,749 (1989). 
Commerce’s subsequent recalculation of the margin for Koyo resulted 
in a preliminary dumping margin of 33.66% ad valorem for Koyo. See 
Administrative Record (“AR”) (Pub.) Doc. 303. Commerce published 
the Final Results of the administrative review on September 20, 1990 
determining dumping margins of 52.17% and 35.00% ad valorem for 
Koyo and NSK respectively. Final Results, 55 Fed. Reg. at 38,729. 

Koyo now contests several actions undertaken by Commerce in calcu- 
lating the final dumping margins. Specifically, Koyo objects to (1) Com- 
merce’s use of constructed value; (2) Commerce’s comparison of U.S. 
and home market sales across different levels of trade; (3) Commerce’s 
refusal to add direct selling expenses in calculating foreign market 
value; (4) Commerce’s disregard for Koyo’s home market sales below 
cost; and (5) several computer programming errors. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988 & 1992 Supp.). Substantial evidence has been 
defined as being “more than a mere scintilla. It means such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It 
is “not within the Court’s domain either to weigh the adequate quality 
or quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.” The Timken Co. v. 
United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 
F.2d 385 (Fed. Cir. 1990). 


1. Commerce’s Use of Constructed Value: 


Plaintiffs first claim that Commerce’s use of constructed value in de- 
termining dumping margins was an abuse of discretion and contrary to 
law. The law directs Commerce to calculate dumping margins by deter- 
mining “(A) the foreign market value and United States price of each 
entry of merchandise subject to the antidumping duty order,” and “(B) 
the amount, if any, by which the foreign market value of each such entry 
exceeds the United States price of the entry.” 19 U.S.C. § 1675(a)(2) 
(1988 & 1992 Supp.). The statute defines foreign market value as the 
price at which “such or similar merchandise” is sold or offered for sale in 
the exporting country. 19 U.S.C. § 1677b(a)(1) (1988 & 1992 Supp.). 
“Such or similar merchandise” is defined as “merchandise which is the 
subject of an investigation and other merchandise which is identical in 
physical characteristics.” 19 U.S.C. § 1677(16) (1988 & 1992 Supp.). If 
identical merchandise was not sold in the home market, Commerce is to 
compare similar merchandise defined as “merchandise like that mer- 
chandise in component material or materials and in the purposes for 
which used” and “approximately equal in commercial value.” Jd. How- 
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ever, if the foreign market value cannot be determined in this manner, 
the statute requires that the “constructed value” of such merchandise 
be used. 19 U.S.C. § 1677b(a)(2)(1988 & 1992 Supp.). 

In this case, Commerce’s methodology for selecting similar home 
market merchandise was based on an analysis of five physical criteria. 
Final Results, 55 Fed. Reg. at 38,725. To find similar merchandise, Com- 
merce summed the total differences in each of these five characteristics 
between the U.S. and the home market models. Commerce then ranked 
home market models based on their overall absolute deviation of all five 
criteria as compared to the U.S. model, and selected a pool of ten poten- 
tial home market similar models. Commerce applied a test to determine 
if the most similar of the ten home market models had a significant dif- 
ference in cost of manufacture from its U.S. counterpart. Id. If this dif- 
ference was greater than twenty percent, then Commerce rejected the 
model for purposes of comparison to the U.S. model. Jd. Once the first 
most similar model was rejected, Commerce refused to consider the 
other nine models in the pool of potential similar models. Commerce 
rather calculated home market value based on constructed value. Thus, 
Koyo claims that this was an abuse of discretion and that the case should 
be remanded te Commerce for the consideration of all potential home 
market similey merchandise and to avoid whenever possible the use of 
constructed value. Commerce agrees. Therefore, this case is remanded 
to Commerce so that the twenty percent test used by Commerce in se- 
lecting merchandise of equal commercial value could be applied in such 
a manner as to ensure that the home market models considered similar 
to United States models would, in fact, be compared with similar United 
States models in instances in which there are no home market models. 


2. Sales Across Different Levels of Trade: 


Secondly, Koyo claims that Commerce’s comparison of U.S. and home 
market sales “across different levels of trade” is not supported by sub- 
stantial evidence and is contrary to law. Koyo’s argument is meritless. 

As Commerce explained in the final results, based upon data submit- 
ted by Koyo regarding the presence of two levels of trade in the home 
market and the U.S. market, Commerce initially attempted to make its 
comparison of sales at the same level of trade, and when no identical 
home market sales were discovered, Commerce then searched the same 
level of trade for sales of the next similar model before searching the 
next level of trade for identical merchandise. Final Results, 55 Fed. Reg. 
at 38,726. Therefore, Koyo’s argument that Commerce failed to fulfill 
its obligation to search the same level of trade is erroneous. 

This Court on several occasions has affirmed Commerce’s selection of 
most similar merchandise sold in the home market when alternative 
levels were unavailable. See NT'N Bearing Corp. of America v. United 
States, 14 CIT 623, 634, 747 F. Supp. 726, 736 (1990); The Timken Co. v. 
United States, 11 CIT 786, 793, 673 F. Supp. 495, 504 (1987); Koyo Seiko 
Co. v. United States, 16CIT___—_,_—_—«, 796 F. Supp. 1526, 1532 (1992). 
Furthermore, the Court refused to recognize a “level of trade” argument 
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similar to Koyo’s in NTN Bearing Corp., 14 CIT at 634, 747 F. Supp. at 
736, stating: 


With respect to plaintiffs’ contention that the ITA’s disregard of 
levels of trade differences is contrary to law, plaintiffs have not pro- 
vided, nor has the court uncovered any support for this argument. 
To the contrary, this court has noted previously that there is no 
statutory mandate requiring Commerce to remain within the same 
level of trade while effecting its “such or similar merchandise” de- 
termination. [Citation omitted.] Plaintiffs, therefore, have no basis 
for requesting that the Court require Commerce to limit its com- 
parisons by the level of trade in which the sales occur. 


Thus, Commerce’s comparison of sales across different levels of trade 
was in accordance with law. 

Koyo also argues that Commerce’s methodology is contrary to Article 
2(6) of the Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade (“GATT”) (1979). 

Article 2(6) of the GATT, titled “Determination of Dumping,” speci- 
fies that: 


In order to effect a fair comparison between the export price and 
the domestic price in the exporting country (or the country of ori- 
gin) or, if applicable, the price established pursuant to the provi- 
sions of Article VI:1(b) of the General Agreement, the two prices 
shall be compared at the same level of trade, normally at the ex-fac- 
tory level, and in respect of sales made at as nearly as possible the 
same time. Due allowance shall be made in each case, on its merits, 
for the differences in conditions and terms of sale, for the differ- 
ences in taxation, and for the other differences affecting price com- 
parability. 

Id. (emphasis added). 

Koyo argues that compliance with the GATT mandates comparison of 
sales at the same level of trade. The GATT places no such limitation on 
Commerce’s selection of comparison merchandise. The statutory provi- 
sion itself clearly makes exception and allows for the adjustment of 
prices when sales are made under different terms and conditions which 
shall have effect on the price comparability. Therefore, the discretion of 
the regulating authorities is clearly permitted and codified within this 
provision. 

Koyo argues that Commerce’s methodology is contrary to this article. 
Even if it was, the Court of Appeals for the Federal Circuit recently 
stated in Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F.2d 660 (Fed. Cir. 1992) that our domestic law, not the GATT, gov- 
erns. The court stated: 


[E]ven if we were convinced that Commerce’s interpretation con- 
flicts with the GATT, which we are not, the GATT is not control- 
ling. While we acknowledge Congress’s interest in complying with 
U.S. responsibilities under the GATT, we are bound not by what we 
think Congress should or perhaps wanted to do, but by what Con- 
gress in fact did. The GATT does not trump domestic legislation; if 
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the statutory provisions at issue here are inconsistent with the 
GATT, it is a matter for Congress and not this court to decide and 
remedy. 


See Id. at 667; see also Algoma Steel Corp. v. United States, 865 F.2d 240, 
242 (Fed. Cir. 1989). 

Therefore, as long as the construction is reasonable and fair, Com- 
merce’s interpretation is permissible. See Suramerica, 966 F.2d at 665; 
see also Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 866 (1984). 

Thus, Commerce’s comparison of merchandise across different levels 
of trade is affirmed as reasonable and in accordance with law. 


3. Direct Selling Expenses: 

Plaintiffs also contest Commerce’s handling of direct selling ex- 
penses. In this case, in calculating U.S. price Commerce deducted direct 
selling expenses from exporter’s sales price. Koyo now claims that Com- 
merce should have added direct selling expenses in calculating foreign 
market value and that to deduct them from exporter’s sales price was an 
abuse of discretion. 

According to 19 U.S.C. § 1677a(e)(2) (1988), “the exporter’s sales 
price shall also be adjusted by being reduced by the amount, if any, of 
* * * expenses generally incurred by or for the account of the exporter in 
the United States in selling identical or substantially identical mer- 
chandise.” 

This Court, however, has interpreted section 1677a(e) to refer to indi- 
rect rather than direct selling expenses, thereby limiting reductive ad- 
justments of exporter’s sales price under 19 U.S.C. § 1677a(e)(2) to 
indirect selling expenses. See Timken, 11 CIT at 802, 673 F. Supp. at 
511; NTN Bearing Corp., 14 CIT at 636-37, 747 F. Supp. at 738-39; Koyo 
Seiko, 16 CIT at _, 796 F. Supp. at 1531. 

In the present case, Commerce deducted direct selling expenses from 
exporter’s sales price. See Final Results at 38,726. As such, this Court 
finds that Commerce has clearly misapplied the statute and has errone- 
ously made an adjustment in exporter’s sales price which is not in accor- 
dance with law. 

Plaintiffs further claim that direct selling expenses should be treated 
as an addition to foreign market value. This Court has repeatedly held 
that “‘direct selling expenses are properly characterized as differences 
in circumstances of sale’” which may adjust foreign market value. See 
Koyo Seiko, 16CIT at __, 796 F. Supp. at 1531 (quoting NTN Bearing 
Corp., 14 CIT at 637, 747 F. Supp. at 739); Consumer Prods., 753 F.2d at 
1038; Smith Corona Group, Consumer Prods. Div., SCM Corp. v. United 
States, 713 F.2d 1568,1577-78 (Fed. Cir. 1983), cert. denied, 465 U.S. 
1022 (1984). 

This issue is therefore remanded to Commerce for recalculation of ex- 
porter’s sales price, without an adjustment for direct selling expenses. 
In addition, Commerce shall also recalculate the foreign market value to 
reflect an adjustment for direct selling expenses. 
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4. Below-Cost Sales: 


Plaintiffs also claim that Commerce wrongfully excluded Koyo’s 
home market below cost sales in its calculations of foreign market value, 
and furthermore that it improperly disregarded the evidence offered by 
plaintiffs in support of recovering the costs of selling TRBs at below the 
cost of production within a reasonable period of time and in the normal 
course of trade in calculating foreign market value. 

When the ITA determines that home market sales have been made at 
below the cost of production, such sales are disregarded in the calcula- 
tion of foreign market value if the sales “(1) have been made over an ex- 
tended period of time and in substantial quantities, and (2) are not at 
prices which permit recovery of all costs within a reasonable period of 
time in the normal course of trade.” 19 U.S.C. § 1677b(b) (1988 & 1992 
Supp.). 

In the case at hand, Koyo claims that Commerce ignored evidence 
submitted by Koyo that allegedly proved that such “below cost” sales 
were at prices that would permit full recovery of costs within a reason- 
able period of time in the normal course of trade. 

Commerce made specific inquiries of Koyo regarding its capability to 
recover costs on its below cost home market sales. See AR (Pub.) Docs. 
217, 243, 225. Koyo responded to each of these inquiries in letters dated 
March 6, 1989 (AR (Pub.) Doc. 232), and March 30, 1989 (AR (Pub.) Doc. 
247). Commerce, however, deemed Koyo’s responses insufficient stat- 
ing that: 

Koyo has not been able to demonstrate that it would have been able 
to recover costs of selling models below cost in the home market 
within a reasonable period of time. Koyo failed to respond to the De- 
partment’s inquiry regarding reasons why its production costs 
were expected to decline, why these costs were not recovered until 
after the review period, and why, if costs were declining, as Koyo 
asserted, it made sales at below cost prices. Koyo neglected to ex- 
plain all of the above in terms of general or model specific informa- 
tion. Nor did Koyo provide specific information to demonstrate how 
it expected to recover costs through its declining manufacturing 
costs and increased sales volume. 
Final Results, 55 Fed. Reg. at 38,726 (Comment/Response 50). 

Thus, Commerce did not “ignore” Koyo’s responses, it simply deemed 
them unsatisfactory. Koyo further claims that Commerce failed to ex- 
plain its determination on the record citing Toho Titanium Co. v. United 
States, 11 CIT 160, 167, 657 F. Supp. 1280, 1286 (1987). In Toho, the 
court stated that “[clentral to a proper determination by Commerce is 
some discussion on the record as to why the prices charged on sales * * * 
will not allow recovery of [the company’s] costs in a reasonable period of 
time.” Jd. The standard as set forth in Toho, however, is inapplicable to 
the case at hand. In this case, Commerce fully explained its rationale at 
the administrative level for excluding Koyo’s “below cost” sales as 
quoted above, and this Court is satisfied with that explanation. There- 
fore, this case is affirmed with regard to the issue of below cost sales. 
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5. Clerical Errors: 


Finally, Koyo claims that the computer program used by Commerce in 
this review to calculate the dumping margins contains significant cleri- 
cal errors and that this case should be remanded for correction of these 
errors. Commerce and Timken concede that Commerce’s computer pro- 
gram does in fact contain numerous clerical errors. Consequently, this 
case is remanded to Commerce to correct all clerical errors using the ex- 
isting computer program. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion is 
granted in part and this case is remanded to Commerce for (1) the con- 
sideration of all potential home market similar merchandise; (2) recal- 
culation of exporter’s sales price without an adjustment for direct 
selling expenses; (3) recalculation of foreign market value with an addi- 
tion of direct selling expenses; and (4) correction of all computer pro- 
gramming errors. Commerce’s determination is affirmed in all other 
respects. Remand results are due within ninety (90) days of the date this 
opinion is entered. Any comments or responses by the parties to the re- 
mand results are due within fifteen (15) days thereafter. Any rebuttal 
comments are due within fifteen (15) days of the date responses or com- 
ments are due. 
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